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BILL JONES

410 West Fallbrook, Suite 310
Fresno, California 93711

September 17, 2003

Hon. Mary M. Schroeder, Chief Judge
and Circuit Judges
U.S. Court of Appeals for the Ninth Circuit
95 Seventh Street
San Francisco, CA 94103-1526

Re:  Amicus curiae letter — Southwest Voter Education Project et al. v.
Shelley, et al. No. 093-56498/D.C. No. CV-03-05715-SVW
- In Response to Court’s Invitation for Comments on En Banc Review

To the Honorable Chief Judge and Circuit Judges:

This letter is submitted pursuant to the advisory notes for Rule 29 of the Federal
Rules of Appellate Procedure for the 9th Circuit. The undersigned respectfully submits
this letter as amicus curiae in support of the Intervenor-Appellee’s motion to vacate the
9 Circuit Court of Appeal panel’s decision and allow the October 7" California
statewide election to go forward as scheduled. The court’s September 16, 2003 Order
regarding this case invited responses and comments concerning en banc review.

Amicus is the former California Secretary of State. This letter seeks to correct
certain erroneous statements in the panel opinion from which the panel appears to draw
erroneous inferences with respect to its decision and order setting aside the October 7,
2003 special recall and statewide election.

These erroneous statements occur in the published opinion of the panel concerning
my reasons, as then- Secretary of State, for decertifying pre-scored punchcard voting
systems in 2001. The panel opinion begins with two incorrect factual statements
contained in its lead topic sentence at page 1 of the panel opinion: that “the [punchcard]
voting system is so flawed that the Secretary of State has officially deemed it
‘unacceptable’ and banned its use in all future elections.”

This statement is incorrect in two ways: (1) as Secretary of State, I never
concluded, nor was it — or is it — my view, that pre-scored punchcard voting systems are
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flawed; and (2) I did not “ban the use of punchcard voting machines in all future
elections.” The incorrect implication of the first statement is that punchcard voting
systems were and are defective, a view I never held and do not hold now. During my
tenure as Secretary of State, dozens of elections involving national and local contests
were successfully conducted using pre-scored punch card voting systems. There was
never a challenge in California to the result of any election because the election had been
conducted using pre-scored punch card voting systems.

The incorrect implication of the latter statement above is that punchcard voting
systems would not be used in any elections between my decertification order and the date
of its implementation. Moreover, the latter statement implies -- incorrectly -- that my
action in 2002 somehow anticipated the recall and validates the panel’s decision.

In the official decertification proclamation dated September 18, 2001, as Secretary
of State, I expressly made no finding that punch-card systems were either defective or
error-prone under California Elections Code section 19222, or could not be used for
elections while newer systems were being implemented. Instead, the proclamation found
them “obsolete” as of 2006. While the panel decision quotes from my statement at page 9
of the decision, the language of its decision misrepresents what I said. I stated:

As I order this proclamation, I want to be very clear on two points.
First, Votomatic and Pollstar voting systems are old technology and
their use today can be seen as analogous to the use of
typewriters—they worked well for many years but now are obsolete
in the world of the personal computer. ... Voters are entitled to have
the infrastructure of democracy upgraded to reflect technological
improvements to the voting process. Second, it is critically
important that the transition to any new technologies be orderly and
well thought out. A poorly planned rush to implement a new voting
technology without providing adequate time for counties to purchase
these systems, and to train their staff, pollworkers, and voters on the
proper use of new equipment could easily result in great harm to the
most fundamental right of the people, the right to vote.

The panel decision at page 10 cites a portion of a press statement quoting
me that “[w]e cannot wait for a Florida-style election debacle to occur in
California before we replace archaic voting systems.” Nothing in this statement
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should be construed to reflect the panel’s erroneous statement at page 1 that
punchcard systems werse “flawed” or error-prone. The statement is a reflection of
my official prociamation that it is essential to replace older, though still
serviceable voting systerns, with available newer tcchnology in an expedited but
orderly manner. 1 was then, and am now, oi the view -- stated in the press releasc
accompanying the proclamation -- that aggressive voter education efforts such as
{hose conducted in the aftermath of the Flotida election here in California during
my tenare as Scerctary of State, and contimed by the current Secretary of State,

Kevin Shelley, adequately assist voters ip effectively usmg these voting systems.

1 urge the court immediatety to vacate the panel’s decision and to allow the
October 7, 2003 election, in which hundreds of thousands of absentec ballots have
already been cast, fo procecd. The decision introduced great chaos and uncertamty
1o the voting process, and i this circumstance did a grave disscrvice 10 thc
people’s fundamental right to vote - interfering with, rather than protecting, iis

exercise.

Rased upon my experience for cight years as Secretary of State, [ know that
county election officials in all fifty-cight California counties work diligently to
ensure that the ciectoraic is weil informed about the voting process and
procedures, including the use of voting systems. 1 know thai in the case of special
and recall elections, election officials undertake extensive additional measures to
educate and aseist the electorate about every aspect of the voting process. Pre-
scored punchcard systems are giving way 10 newer technologies, but like them,
this election shouid not be sacrificed upon the basis of speculation and particularly
on the basis of the crroneous statements of the panel, which this letter respectfully
seeks to correct.

Respectfu ubmitted,

Bill Jones

ce: Cathy Catterson, Clerk of Court
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